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4. Witnesses (§§ 40 (1), 45 (2)*)— Rule as to Competency of Child 
Stated; Child Witness Must Have Consciousness of Duty to Speak Truth. 

— To be competent as a witness, a child must have sufficient mental capacity 
to observe the data about which it has testified and record it in mind, 
and thereafter understand questions put to it and give intelligent 
answers, and must have a sense of moral responsibility, at least 
as to the extent of the consciousness of a duty to speak the truth. 
[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 913.] 

5. Witnesses (§ 77*) — Evidence Held to Show Competency of 6 
Year Old Girl Who Had Been Victim of Assault — In prosecution 
for assault and battery on a girl not quite 6 years old, examination 
of the girl as to competency held to sustain action of court in per- 
mitting her to testify. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 913.] 

6. Assault and Battery (§ 91*) — Evidence Held to Sustain Con- 
viction of Assault on 6 Year Old GirL — In prosecution for assault and 
battery on a 6 year old girl, in which the defendant claimed an alibi 
and produced character witnesses to prove his good character, evi- 
dence held to sustain conviction. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 734.] 

7. Criminal Law (§ 280 (11)*)— Where Jury Was Waived, Judgment 
of Court upon Credibility of Witnesses and Weight of Testimony 
Stands on Same Footing as Verdict. — Where a jury was waived, and 
the case was submitted to the judge, the judgment of the court upon 
the credibility of the witnesses and the weight to be given their 
testimony stands on the same footing as the verdict of a jury. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 19.] 

Error to Hustings Court of Portsmouth. 

H. F. Rogers was convicted of assault and battery upon a girl 
less than six years of age, and he brings error. Affirmed. 

Venable, Miller, Pilcher & Parsons, of Norfolk, and /. C. 
Poster, of Colonial Beach, for plaintiff in error. 

John R. Saunders, Atty. Gen., J. D. Hank, Jr., Asst. Atty. 
Gen., and Leon M. Bazile, Second Asst. Atty. Gen., for the Com- 
monwealth. 



HARRISON v. GARDNER INV. CORPORATION. 

March 16, 1922. 

[Ill S. E. 234.] 

1. Evidence (§ 121 (3)*)— In Purchaser's Suit against Vendor's 
Agent for Amount Paid on Execution of Contract, Contract Held 
Admissible as Part of Res Gestae. — In purchaser's action against 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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vendor's agent to recover amount paid on execution of contract 
subsequently rescinded for fraudulent representations, in which the 
defendant claimed the right to keep the amount under the provisions 
of the contract, the contract was admissible in evidence as a part 
of the res gestae. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 938.] 

2. Trial (§ 134*)— Statute Forbidding Peremptory Instructions Not 
Applicable Where Question Is One of Law. — Code 1919, § 6003, for- 
bidding peremptory instructions, does not apply where verdict de- 
pends necessarily and exclusively upon a question of law, such as 
the legal effect of a deed, or contract. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 730.] 

3. Vendor and Purchaser (§ 48*) — Instruction Directing Verdict 
for Defendant on Ground that Plaintiff Was Not a Party to the 
Contract Held Erroneous in View of Contrary Uncontradicted Evi- 
dence. — In purchaser's action against vendor's agent to recover amount 
paid on execution of contract following a rescission thereof for fraud- 
ulent representations, instruction directing a verdict for defendant 
on the ground that the purchaser's agent in executing the contract 
had acted as the principal, and that the plaintiff was not a party 
to the contract, held erroneous, both because it took from the jury 
their consideration of the evidence on this question of fact and be- 
cause under the uncontradicted evidence the contract, if binding, was 
one between the vendor and plaintiff. 

[Ed.- Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 718.] 

4. Vendor and Purchaser (§ 45*) — Whether Purchaser Had Au- 
thorized His Agent to Make Contract Held for Jury. — In purchaser's 
action against vendor's agent to recover earnest money, on rescis- 
sion for fraudulent representations, the question whether purchaser had 
authorized his agent to enter into such a contract held for the jury. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 248.] 

5. Vendor and Purchaser (§ 45*)— Whether Purchaser Ratified Con- 
tract by His Agent Held for Jury. — In purchaser's action against 
vendor's agent to recover earnest money, on rescission for fraudulent 
representations, in which it was claimed that the purchaser had not 
authorized his agent to make such a contract, the question of whether 
the purchaser had ratified the contract held for the jury. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 278.] 

6. Vendor and Purchaser (§ 45*)— Whether Vendee Had Been In- 
duced to Enter into Contract by Fraudulent Representations Held for 
Jury. — In a purchaser's action against vendor's agent to recover 
earnest money, the question whether the purchaser violated the 
contract by refusal to proceed therewith on the ground that a con- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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tract had Deen induced by fraudulent representations held for the 
jury. 

[Ed. Note.— For other cases, see 3 Va.-W. Va. Enc. Dig. 43?.] 

Error to Circuit Court of City of Norfolk. 

/. Edward Cole, of Norfolk, for plaintiff in error. 

Jas. G. Martin, of Norfolk, for defendant in error. 



WASHINGTON-VIRGINIA RY. CO. v. STRUDER. 
March 16, 1922. 
[Ill S. E. 239..] 

1. Railroads (§ 316 (2)*) — Speed Ordinance Inapplicable to Street 
Terminating at Track. — A city ordinance prohibiting the operation 
of trains over grade crossings at more than five miles an hour and 
requiring warning signals is not applicable at a point where there 
was no grade crossing, but the street ended at the railroad track, and 
only a cinder path led therefrom to the station platform on the 
other side of the track. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 613.] 

2. Railroads (§ 348 (4)*) — Negligence in Failing to Have Headlights 
Held Not Shown. — A charge that an electric railroad company was 
negligent in failing to have headlights on the train which struck de- 
cedent is not sustained where the motorman's testimony that the 
lights were burning was contradicted only by testimony they were 
not burning when the train was still 1,000 feet from the place of 
the accident, and where it was still daylight, so that no lights were 
necessary. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 744.] 

3. Carriers (§ 305 (2)*)— 'Failure to Have Station Lighted Held Not 
Cause of Accident. — Negligent failure of an interurban railroad com- 
pany to have its station lighted does not impose liability for the death 
of a passsenger who was killed in attempting to cross the track to 
the platform on the opposite side from the station, where there was 
no showing that the absence of station lights in any way contributed 
to the accident. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 568.] 

4. Trial (§ 156 (3)*)— Demurrer to Evidence Admits Truth of Ad- 
verse Party's Evidence and All Inferences Therefrom. — A demurrer 
to the evidence admits the truth of all the adverse party's evidence 
and all just inferences that can be properly drawn therefrom, and 
waives all the demurrant's evidence which conflicts with that of his 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



